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FI NAL ORDER

This matter was scheduled to be heard on February 21,
2003. Prior to that date, the parties filed a Pre-Hearing
Stipulation advising that there were no disputed facts and
that the case could be resolved w thout need for a hearing.
Pursuant to an order issued on February 13, 2003, the case
proceeded in accordance with Section 120.57(1)(h), Florida
Statutes, and Rule 28-106.204(4), Florida Adm nistrative Code,
for consideration before the Division of Adm nistrative
Hearings, by its designated Adm nistrative Law Judge, Barbara
J. Staros.
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STATEMENT OF THE | SSUE

Whet her Rul e 64B8-9.009(6)(b)1.a., Florida Adm nistrative
Code, is an invalid exercise of del egated |egislative
authority pursuant to Section 120.52(8), Florida Statutes.

PRELI M NARY STATEMENT

Petitioner, Victor Otiz, filed a Petition for
Adm nistrative Determ nation of the Invalidity of Rule 64B8-
9.009, Florida Adm nistrative Code, with the Division of
Adm ni strative Hearings on January 6, 2003, and was assi gned
to the undersigned on January 8, 2003.

A Notice of Hearing was issued on January 9, 2003,
scheduling a formal hearing for February 4, 2003. On
January 27, 2003, the Respondent filed an unopposed Motion for
Conti nuance. The notion was granted and the hearing was
reschedul ed for February 21, 2003.

On February 10, 2003, a tel ephonic case nanagenent
conference took place during which the parties infornmed the
under si gned that the parties desired to file notions for
summary final order and that the case shoul d proceed pursuant
to Section 120.57(1)(h), Florida Statutes, and Rule 28-

106. 204(4), Florida Adm nistrative Code.



Pursuant to the telephonic case nanagenent conference,
the parties filed a joint Pre-Hearing Stipulation on
February 12, 2003. An order was issued on February 13, 2003,
canceling the February 21, 2003, hearing and setting a
schedule for filing of motions for final summary order and any
responses.

On February 21, 2003, the parties each filed a Mtion for
Summary Final Order asserting that there were no disputed
i ssues of material fact.

The parties tinely filed Proposed Final Orders which have
been considered in the preparation of this Final Order.
Petitioner also filed a Response in Opposition to Respondent's
Motion for Summary Final Order on March 5, 2003.

FI NDI NGS OF FACT

Stipul ated Facts

1. Section 458.331(1)(v), Florida Statutes, authorizes
the Board to adopt rul es establishing the standards of
practice and care for particul ar physician practice settings.

2. The Board is the agency that adopted Rule 64B8-9. 009,
Fl ori da Adm nistrative Code, regarding standards of care for
of fice surgery.

3. Petitioner, Victor Otiz, is a Certified Registered
Nurse Anesthetist (CRNA), and is |icensed by the Board of

Nursing pursuant to Chapter 464, Florida Statutes.



4. M. Otiz is not a nmenber of the Florida Associ ation
of Nurse Anesthetists or the Florida Nurses Association.

5. M. Otiz provides anesthesia care to patients in
various settings under the supervision of physicians |licensed
pursuant to Chapters 458 and 459, Florida Statutes. Anpbng
ot her functions, M. Otiz orders preanesthetic nmedications;
adm ni sters regional, spinal, and general anesthesia under
prot ocol and the supervision of a physician; provides life
support functions; and nonitors patient condition during
surgery and in the recovery room

6. Prior to April 15, 2002, the effective date of Rule
64B8-9.009(6)(b)1.a., Florida Adm nistrative Code (the Rule),
M. Otiz adm ni stered anesthesia under the supervision of
operating physicians for all types of office surgeries,

i ncludi ng surgical procedures classified by the Board of
Medicine as "level 111." M. Otiz provided anesthesia
services to patients in level Ill office surgeries under the
supervision of MD. or D.O operating physicians four or five
days per week on average.

7. The Rule requires that if the anesthesia provider is
a CRNA, there nust be a |licensed MD. or D. O
anest hesi ol ogi st, other than the surgeon, to provide direct
supervi sion of the adm nistration and mai ntenance of the

anesthesia in level 11l office surgeries.



8. Since the adoption of the Rule, the physicians for
whom M. Ortiz previously provided anesthesia services will no
| onger employ himfor level Il office surgeries because they
believe that it is unnecessary and cost-prohibitive to pay M.
Ortiz to provide the actual anesthesia services and an
anest hesi ol ogist to directly supervise him Consequently, M.
Ortiz' revenues have been reduced and his office practice has
been substantially and adversely affected.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Section 120.56(1) and (3), Florida
St at ut es.

St andi ng

10. The Board argues that Petitioner |acks standing
because the facts in this case do not show that the rule
directly regul ates the professional conduct of CRNAs or that
it has a direct effect on his right to earn a living. The
Board al so asserts that if the alleged injury is econonm c, the
i mpact of the rule nust be devastating or otherw se equally
detrinmental to legitimte business interests.

11. These argunments were squarely addressed by the First

District Court of Appeal in Florida Board of Medicine v.




Fl ori da Acadeny of Cosnetic Surgery, Inc., 808 So. 2d 243, at

251 (Fla. 1st DCA 2002):

The fact that the proposed rule would not
directly regulate CRNA's is not fatal to a
finding of standing. A challenger to a
rule may be 'substantially affected by a
rul e, and thus have standing to chall enge
it, even where the rule or pronulgating
statute does not regulate the challenger's
prof ession per se. Ward v. Bd. O Trs. O
| nternal | nprovenent Trust Fund, 651 So. 2d
1236, 1238 (Fla. 4th DCA 1995). For

i nstance, we have held that a chall enger
can be substantially affected by a rule
whi ch has a collateral financial inmpact on
the chall enger's business. See Tel evi sual
Communi cations, Inc. v. State Dep't of
Labor & Enpl oynent Sec., 667 So. 2d 372

(Fla. 1st DCA 1995) . . . . Here, a
nunber of physicians testified that they
woul d not enploy CRNA's in level |1l office

surgeries if the presence of an
anest hesi ol ogi st was requi red because it
woul d be unnecessary and cost-prohibitive
to pay two anesthesia providers to perform
a single surgery. Although the Board and
FSA argue that the proposed rule would not
conpletely elimnate the opportunity for
CRNA's to participate in office surgeries
because it does not apply to level | and

I evel Il office surgeries, this merely goes
to the scope of the injury, and not to
whether it is real and sufficiently

i mredi at e.

12. Petitioner has proven that he has standing to
chal l enge the Rule which is the subject of this dispute. The
parties stipulated that since the adoption of the chall enged
rul e, the physicians for whom he previously provided
anest hesia services four or five days a week will no | onger

enploy himfor level 111 office surgeries because they believe



that it is unnecessary and cost-prohibitive to pay himto
provi de the actual anesthesia services and an anest hesi ol ogi st
to directly supervise him Consequently, Petitioner's
revenues have been reduced and his office practice has been
substantially and adversely affected. Petitioner is a person
substantially affected by the Rule and entitled to bring a
Rul e chal | enge pursuant to Section 120.56(1) and (3), Florida
St at ut es.

Rul e Chal |l enge Anal ysi s

13. The party attacking an existing agency rule has the
burden to prove that the rule constitutes an invalid exercise

of delegated |egislative authority. Cortes v. State Board of

Regents, 655 So. 2d 132 (Fla. 1st DCA 1995). The challenger's

burden is a stringent one. 1d.; Charity v. Florida State

Uni versity, 680 So. 2d 463 (Fla. 1st DCA 1996).

14. The Petition for Adm nistrative Determ nation of the
Invalidity of Rule 64B8-9.009, Florida Adm nistrative Code,
all eges that the Rule is an invalid exercise of del egated
| egislative authority within the context of Section
120.52(8)(b) and (c), in that it exceeds Respondent's
rul emaki ng authority, and nodifies or contravenes the specific

provi sions of |aw inplenented.¥



Section 120.52(8)(b) and (c), Florida Statutes

15. Section 120.52(8), Florida Statutes, reads in
pertinent part as foll ows:
(8 ‘'"Invalid exercise of del egated
| egi slative authority' neans action which
goes beyond the powers, functions, and
duti es del egated by the Legislature. A
proposed or existing rule is an invalid

exerci se of delegated |l egislative authority
if any one of the follow ng applies:

* * %

(b) The agency has exceeded its grant of

rul emaki ng authority, citation to which is

required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or

contravenes the specific provisions of |aw

i mpl enrented, citation to which is required

by s. 120.54(3)(a)l.;

16. Petitioner asserts that Rule 64B8-9.009, Florida

Adm ni strative Code, exceeds its grant of rulemaking authority
in violation of Section 120.52(8)(b), Florida Statutes,
because Section 458.303(2), Florida Statutes, strictly limts
t he Board's grant of rul emaking authority in Section 458. 311,
Florida Statutes. Petitioner also asserts that the rule
nmodi fies or contravenes Section 458.303, Florida Statutes, in
violation of Section 120.52(8)(c), Florida Statutes, in that
it requires supervision by a |icensed anest hesi ol ogi st as
opposed to any |icensed physician.

17. "The authority to adopt an adm nistrative rul e nust

be based on an explicit power or duty identified in the



enabling statute . . . [T]he authority for an adm nistrative
rule is not a matter of degree. The question is whether the
statute contains a specific grant of |egislative authority for
the rule, not whether the grant of authority is specific

enough." (Enphasis in original) Florida Board of Medicine,

supra at 253, quoting Sout hwest Florida Water Managenent

District v. Save the Manatee Club, Inc., 773 So. 2d 594, 599

(Fla. 1st DCA 2000).
18. In this instance, the Board's grant of rul emaking
authority is found in Section 458.331(1)(v), Florida Statutes,

which reads in pertinent part as foll ows:

458. 331 Grounds for disciplinary action
action by the board and departnent. --

(1) The follow ng acts constitute grounds
for denial of a license or disciplinary
action, as specified in s. 456.072(2):

* * %

v) Practicing or offering to practice
beyond the scope permtted by | aw or
accepting and perform ng professional
responsibilities which the licensee knows
or has reason to know that he or she is not
conpetent to perform The board may
establish by rule standards of practice and
standards of care for particular practice
settings, including, but not limted to,
education and training, equipnment and
supplies, nedications including

anest hetics, assistance of and del egati on
to other personnel, transfer agreenents,
sterilization, records, performance of
conplex or multiple procedures, infornmed




consent, and policy and procedure nmanual s.
(enphasi s supplied)

19. Section 458.331(1)(v), Florida Statutes, gives the
Board broad rul emaking authority regardi ng the establishment
of standards of practice and standards of care for particul ar
practice settings. Specifically, it grants authority to the
Board to establish standards of practice and standards of care
regardi ng nmedi cations including anesthetics and the assistance
of and del egation to other personnel.

20. This provision of Rule 64B8-9.009 was chall enged and

uphel d on different but related grounds in Florida Board of

Medi ci ne, supra. In its analysis of the Board's rul emaking

authority, the court noted:

Section 458.331(1)(v) clearly gives broad,
unqual i fied, rulemaking authority to the
Board to establish 'standards of practice
and standards of care for particular
practice settings.' It does not specify
what those standards should be, or how they
shoul d be established, |eaving such matters
to the discretion of the Board. It seens
to us relatively clear that |evel II

office surgery is a 'practice setting

808 So. 2d 243 at 254.

21. Petitioner argues that the rul emaking authority
found in Section 458.331(1)(v) is strictly limted by the
| anguage of another statute, Section 458.303, Florida

Statutes, which reads in pertinent part:

10



458. 303 Provisions not applicable to other
practitioners; exceptions, etc.--

(1) The provisions of ss. 458.301,

458. 303, 458. 305, 458.307, 458. 309,

458. 311, 458.313, 458.315, 458. 317,

458. 319, 458.321, 458.327, 458. 329,

458. 331, 458.337, 458.339, 458. 341,

458. 343, 458. 345, and 458. 347 shall have no
application to:

(a) O her duly licensed health care
practitioners acting within their scope of
practice authorized by statute.

* * %

(2) Nothing in s. 458.301, s. 458.303, s.
458. 305, s. 458.307, s. 458.309, s.

458. 311, s. 458.313, s. 458.319, s.

458. 321, s. 458.327, s. 458.329, s.

458. 331, s. 458.337, s. 458.339, s.

458. 341, s. 458.343, s. 458. 345, or s.

458. 347 shall be construed to prohibit any
service rendered by a registered nurse or a
l'icensed practical nurse, if such service
is rendered under the direct supervision
and control of a licensed physician who
provi des specific direction for any service
to be perforned and gives final approval to
all services perfornmed. Further, nothing in
this or any other chapter shall be
construed to prohibit any service rendered
by a nedical assistant in accordance with

t he provisions of s. 458. 3485.

(enmphasi s suppli ed)

22. Further, Petitioner argues that Section 464.012,
Fl orida Statutes, defines the scope of practice for certified
regi stered nurse anesthetists and that Rule 64B8-9. 009
inproperly limts the scope of practice for CRNAs. Petitioner
argues that under the | anguage of Section 464.012, CRNAs are

free to practice under the supervision of any licensed

11



physi ci an regardl ess of a physician's specialty or area of
practice. Section 464.012, Florida Statutes, reads in
pertinent part as foll ows:

(3) An advanced registered nurse
practitioner shall performthose functions
authorized in this section within the
framework of an established protocol. A
practitioner currently |licensed under
chapter 458, chapter 459, or chapter 466
shall nmmintain supervision for directing

t he specific course of medical treatnment

(4) In addition to the general functions
specified in subsection (3), an advanced
regi stered nurse practitioner may perform
the follow ng acts within his or her
special ty:

(a) The certified registered nurse
anesthetist may, to the extent authorized
by established protocol approved by the
nmedi cal staff of the facility in which the
anesthetic service is performed, perform
any or all of the follow ng:

1. Determne the health status of the
patient as it relates to the risk factors
and to the anesthetic managenent of the
patient through the performance of the
general functions.

2. Based on history, physical assessnent,
and suppl emental |aboratory results,
determne, with the consent of the
responsi bl e physician, the appropriate type
of anesthesia within the framework of the
pr ot ocol .

3. Oder under the protocol preanesthetic
medi cati on.

12



4. Performunder the protocol procedures
commonly used to render the patient
insensible to pain during the performance
of surgical, obstetrical, therapeutic, or
di agnostic clinical procedures. These
procedures include ordering and

adm ni stering regional, spinal, and general
anest hesi a; inhal ation agents and

t echni ques; intravenous agents and

techni ques; and techni ques of hypnosis.

5. Order or performnonitoring procedures
i ndicated as pertinent to the anesthetic
heal th care managenent of the patient.

6. Support life functions during

anest hesia health care, including induction
and i ntubation procedures, the use of
appropriate mechani cal supportive devices,
and the managenent of fluid, electrolyte,
and bl ood conponent bal ances.

7. Recognize and take appropriate
corrective action for abnormal patient
responses to anesthesia, adjunctive
medi cation, or other fornms of therapy.

8. Recognize and treat a cardi ac
arrhythm a while the patient is under
anest hetic care.

9. Participate in managenment of the
patient while in the postanesthesia
recovery area, including ordering the
adm ni stration of fluids and drugs.

10. Pl ace special peripheral and central
venous and arterial lines for blood
sanpling and nonitoring as appropri ate.
23. Section 464.003(3), Florida Statutes, reads in
pertinent part as foll ows:
(3)(c) 'Advanced or specialized nursing
practice' nmeans, in addition to the

practice of professional nursing, the
performance of advanced-|evel nursing acts

13



approved by the board which, by virtue of
post basi ¢ speci alized education, training,
and experience, are proper to be perfornmed
by an advanced regi stered nurse
practitioner. Wthin the context of
advanced or specialized nursing practice,

t he advanced regi stered nurse practitioner
may perform acts of nursing diagnosis and
nursing treatnment of alterations of the
health status. The advanced regi stered
nurse practitioner my also performacts of
medi cal di agnosis and treatnent,
prescription, and operation which are
identified and approved by a joint

comm ttee conposed of three nenbers

appoi nted by the Board of Nursing, two of
whom shal | be advanced regi stered nurse
practitioners; three nenbers appointed by
t he Board of Medicine, two of whom shal
have had work experience with advanced
regi stered nurse practitioners; and the
secretary of the department or the
secretary's designee. Each comm ttee nenber
appoi nted by a board shall be appointed to
a termof 4 years unless a shorter termis
required to establish or maintain staggered
terms. The Board of Nursing shall adopt
rul es authorizing the perfornmance of any
such acts approved by the joint committee.
Unl ess otherw se specified by the joint
commttee, such acts shall be perfornmed
under the general supervision of a
practitioner |licensed under chapter 458,
chapter 459, or chapter 466 within the
framewor k of standing protocols which
identify the nmedical acts to be perforned
and the conditions for their performance.
The departnment may, by rule, require that a
copy of the protocol be filed with the
departnment along with the notice required
by s. 458.348. (enphasis supplied)

24. Petitioner's argunents are unpersuasive. |nherent
in the nmedical and nursing statutes exanm ned herein is the

recognition of a hierarchy in nedicine. That is, even the

14



nurses who obtain certification to becone a CRNA performtheir
duti es subject to nedical supervision and established nmedi cal
protocol. 1In delineating the various functions to be
performed by a CRNA, Section 464.012(4), Florida Statutes,
uses the term"may . . . perform' which denotes a perm ssive

term Brooks v. Anastasia Mosquito Control District, 148 So.

2d 64 (Fla. 1st DCA 1963). Moreover, nothing in the statutes
cited by Petitioner grants a CRNA the right to perform
services in a particular practice setting such as a |level Il
office setting in the manner preferred by the CRNA. The court

in Board of Medicine, supra, recognized level Il office

surgery as a "practice setting" as described in Rule 64B8-
9.009, Florida Admi nistrative Code. The court determ ned that
the rule was within the authority specified in Section
458.331(1)(v), Florida Statutes, which gives the Board "broad,
unqual i fied, rulemaking authority" regardi ng standards of care
for particular practice settings. 1d., at 254. The court's
deci sion by extension controls the practice of CRNAs under the
supervi sion of the physician specialist identified in Rule
64B8-9. 009. That specialty is anesthesiol ogy, not surgery.
Accordingly, the Board has not exceeded its grant of

rul emaki ng authority in enacting the provisions of Rule 64B8-

9.009, Florida Adm nistrative Code, relating to |level 11

15



of fice surgery as it pertains to the rights and opportunities
of CRNAs in their practice.

25. Petitioner's argunent that Rule 64B8-
9.009(6)(b)1l.a., violates Section 120.52(8)(c), Florida
Statutes, in that it nodifies or contravenes Section 458. 303
by specifying that supervision nust be by an anest hesi ol ogi st
physi ci an and not the surgeon is equally unpersuasive for the
reasons enunerated herein.?

26. The | anguage of Rule 64B8-9.009, Florida
Adm ni strative Code, does not nodify or contravene the
specific laws inmplenented as contenpl ated by Section
120.52(8)(c), Florida Statutes.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

ORDERED

The Petition for Admi nistrative Determ nation of the
Invalidity of Rule 64B8-9.009, Florida Adm nistrative Code, is

deni ed.
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DONE AND ORDERED this 7th day of April, 2003, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 7th day of April, 2003.

ENDNOTES

1/ Section 120.52(8)(c), Florida Statutes, creates an
opportunity to challenge a rule by alleging that it enlarges,
nodi fies, or contravenes the specific provisions of |aw

i npl enented, citation to which is required by Section
120.54(a)1l., Florida Statutes. The specific provisions of |aw
i npl emented are Sections 458.331(1)(g),(t),(w) and 458. 351,
Florida Statutes. The cited subsections of Section 458. 331
deal with various grounds for disciplinary action. Section
458. 351 deals with reporting requirenents of adverse incidents
regardi ng physicians or other |icensee under chapter 458,
Florida Statutes. Petitioner's challenge is not based on the
specific provisions of |aw inplenmented but on Section 458. 303,
Florida Statutes.

2/ The court noted that the sanme provision of the rule inits
proposed form "has no effect whatsoever on the ability of
CRNA's to adm ni ster anesthesia in hospitals, anmbul atory
surgical centers, and level | and Il office surgeries.” 1d.,
at 261.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120. 68,

Fl orida Statutes. Review proceedings are governed by the
Florida Rul es of Appellate Procedure. Such proceedings are
commenced by filing the original notice of appeal with the
Clerk of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
District Court of Appeal, First District, or with the District
Court of Appeal in the Appellate District where the party
resides. The notice of appeal nust be filed within 30 days of
rendition of the order to be reviewed.
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